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1. INTRODUCTJON

The purposeof this articleis to elaboratea summaryof the arbitration c.asesthat
Mexicohasbeenaparty to beforetheInternationalCentrefor Settlementof Investment
Disputes (IcslD) and sharesornecommentson sorne of the issues that have thus far
emergedfrom theMexican experience.

II. CASES INVOLVING MEXICO

At the time of preparationof this review, Mexico had beenpart of sevenICsiD
arbitration proceedings

1
(through the Additional Fadiity), of which only three have

concluded.A brief summaryof thecasesresolvedthusfar shall bemadebelow in order
to commenton sorneof the issuesthat haveemerged.

NOTE TO AUTHORS
The Editor will be pleasedto considercontributions providedtheyare not submitted
for publication elsewhere.Articles must be presentedin their final form, double—
spaced,in English. Specialattention should be given to quotations, footnotesand
references,which should be accurateand complete. Due to strict production
schedules,it is not possibleto amendtextsafter acceptanceor sendproofsto authors
for correction.The submissionof a text indicatesthat authorsconsent, iii the event
of jtspublication, to the automatictransferof all copyrightsthereforto the publisher
of TheJournal of World Investment.

A. RobertAzinian and Othersy. [.Jnited MexicanStates
2

The Claimants,Robert Azinian, Kenneth Davjtian and Ellen Baca, initiated a
procedurepursuantto ChapterEleven of theNorth American FreeTradeAgreement
(NAFTA) asshareholdersof DesechosSólidos de Naucalpan,S.A. deC.V., which was a
concessionaireof anagreementfor wastecollection in NaucalpandeJuarez(a county

outsideMexico City), challengingtheCity Council’sdecisionto revoketheconcession
on the groundsthat a seriesof “irregularities” liad beendetectedwith regardto the
conclusjonandfulfilment of the concession.
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photocopying,recordingor otherwise,without perrnissionin writing from thePublisher.
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After a court proceedingwas foliowed, it was found that, of the twenty-seven

apparent irregularities, only nine had been proved. After having lost in these
proceedings,aswell asin an “amparo” (constitutionalsuit) againsttherevocationof the
concession,Claimantsproceededto bring a claim undertheNAFTA on 17 March 1997.

The conclusionofthe NAFTA/ICSID Tribunalwasthat Claimantsdid not caraythe
dayin thereliefsoughtand~hatthebehaviourofthe Mexicanauthorities,boththe City
Council and the courts, was consideredappropriate,even when assessedagainstthe

requirementsof theapplicableinternationallaw.

B. Metalciad Cosporationy. UnitedMexicanStates
3

1. THE INVESTMENT AND THE FACTS

This caseinvolved a dispute resulting from the investmentthat the Claimant—
MetalcladCorporation, a corporation organizedunder the laws of the U.S. state of

Delaware—performedin the Mexicanstateof San Luis Potosí.

Metalcladwas the majority shareholderof EcosistemasNacionales,S.A. de C.V.

(Econsa),which acquiredConfinamientoTéchnicode ResiduosIndustriales,S.A. de
C.V. (Coterin), a Mexican corporation,with thepurposeof developingand operating
a hazardouswastefadiity in Valle deLa Pedrera,locatedatGuadalcazar,SanLuis Potosí.

Coterin obtained permits to build and operatea hazardouswaste faciity in La
Pedrera,Guadalcazar.The county(municipio) orderedthesuspensionofactivities dueto

the lack of a constructionpermit which it allegedwas within its jurisdiction and was
henceadditional rothefederalpermitsalreadyobtained. In response,Metaicladclairned

surprise,allegingthat it hadbeenassuredby authoritiesthatall therequsredpermitshad
beensecured.In addition to this, environmentalauthoritiesstatedthat ah that needbe
donewas to apply for suchpermit and the same would be granted.Following such
advice,Metalcladreinitiatedconstructionworkswhile requestingtherespectiveperrnit
from the county. Shortly thereafter,it obtainedan additional (federal)perniit for such
purposeissuedby theNational EcologyInstitute.

On 5 December1995,morethana yearaftertheapplicationliad beenmadeto the

county,andwith theconstructionalmostfinished, theperrnirwasforrnally denied.The
foregoingwasgroundedon Metalclad’scommencementof theworksprior ro securing

thecounty constructionpermit.

2. THE ARBITRATION PROCEEDINGS

The Arbitration Tribunal
4

held that the described conduct of the Mexican

Icsio CaseNo. Aius(AF)/97/1,Award dated30 August 2000.
Formedunderthemies ofNAFTA ChapteeEleven. SectionB, Anide 1 120(1)(h).

authoi-jtjes yis-á-yisMetalciadbreachedthe NAFTA in two aspects.Firstly, theTribunal
heldthat theactsandomissionsofMexicanauthorjtjesconstjtuteda breachofMexico’s
duty to accordinvestmentsof investorstreatmentin accordancewith internationallaw,

including fair andequitabletreatmentfurther to NAFTA Article 1105(1).

The Tribunal’s analysisfactored in the conceptof transparencyfound in NAFTA

Article 102(1). The Tribunal believed that such concept includes the obligation of

making clearandof easy referenceah the requirementsan investormust fulfil in order
to successflsllyinitiate, completeandoperareaninvestment.Nodoubtsshouldexist and,
whereexisting,theyshouldbe clarified by thehostStatein orderto guaranteesecurity

ro theforeign investorso that it maycontinuewith the investment.

The Tribunal consideredthatthefacts resukedin Mexico’s failureto comply wíth
rhe duty of securinga transparentandpredictablefrarneworkofMetalclad’sinvestment.
In theTribunal’s opinion, thecircumstancesof thecasedisplayed,on theone hand,the
lackofaclearrulewith regardto therequirements(or theabsencethereof)for obtaining

amunicipal constructionpermit and,on theotherhand,thelack ofanorganizedprocess
vis-á-vis an investor who may expectto be treatedin a fair and equitablemanner

pursuantto the NAFTA. The county’s conduct after the denial of the construction
permir, coupled with certain substantive and proceduraldeficiencies.~forced the

conclusionthat the county’s denial of the construction permit was not appropriate,
particularlybecausethe competenceof the countydid not includehazardousresidues,
suchauthoritybeinglimited rofederal authorities.

Secondly, the Tribunal found tFsat Mexico, in this case,had breachedNAFTA

provisionson expropriation.
6
The NAFTA setsforth that noneof theStatuPartiesmay,

directly oc indirectly, expropriatean investmentor takesimilar measures
7
except:

— for public purpose;

— on a non-discriniinatorybasis;

— in accordancewith dueprocessoflaw andArticle 1105(1);and

— upon paymentof a fair compensation.

Although not strictly necessarvfor frs conclusion,theTribunal found that Mexico
indirectly expropriatedMetalclad’sinvestmentwithout paying any compensationasa

The Tribunal found that certain circumstancesaggravatedche case.Onebeing that Metalciad\vasnever
notified ofthe municipal meetingwherebythe decisiontu den)’the constructionpermitwastaken,flor did it have
dic opportunity to prestosits case.Alio, thc mannerandtermin which thepermit svas denied—thjrteenmonths
afrer having beeis requestedandwhen the constructionwas almost finished—wasalio deemedinappropriate.
Finaily, none of the grounds for denying the construction permis were witlsin the authority of the county.
Therefore, the Tnbunal found that the permis had beenunjustly deniedand the groundsfor doing so were
unrelated¡as the constructronormatenalaspecesofthe same,including defects

NAFTA Article 1110.
The temi “measure” is definedin Anide 201(1)and includesanv iaw, regulation. process,requiremeneor

practcc.



476 THEJOURNAL OF WORLD INVESTMENT MEXICO AND INVESTMENT ARB1TRATION 477

result of the manner in which an Ecological Decree was implementedwhich
permanentlyproscribedMetalclad’s use of its investmentand consrituteda measure

tantamountto expropriation,hencebreachingtheprovisionsof NAFTA Article 1110.

In holding Mexico hable for breachof frs NAFTA conirnitments,rhe Arbitration

Tribunal awarded Metalclad US$ 16,685,000.00, which was the assessmentof
Metalclad’sdamages.

8

3. THE SETTING-ASIDE DECISION

Mexico brought a suit before the SupremeCourt of British Columbia (the B.C.
Court)

9
requestingthat the Award be setaside.Mexico claimed rhar the Arbirration

Tribunal comrnittedtwo acts in excessofjurisdiction:

— it usedthe NAFTA’s transparencyprovisionsas a basis for finding a breachof

Arride 1105; and

— it went beyond the transparencyprovisions ita the NAFTA and creatednew

transparencyobligations.1°

Hence,the questionbefore the B.C. Court waswhetherthe Award contained
decisions which were beyond the scope of the arbitral submission, j.c. what is
commonlyknown in arbirrarion argot as anultra petita award.TheB.C. Court found
the Award’s scopedid exceedthe submissionro arbitration (which wasliniited ro the
boundsof ChapterEleven of the NAFTA) and hencepartially ser aside the same,

11

basicallyto theextentthat it includedinterestdueprior to thedatewhen theEcological
Decreewasissued(20 September1997).

The aboyefinding of excessofauthoritywas premisedon thefollowing rationale.
In solving the controversy,rhe Tribunal is constrainedro rhe submissionagreement.

The subrnissionagreementin the dispute is circumscribedro violations of obligations
foundita NAFTA ChapterEleven.To theexrerlrthatno “transparency”obligationsexist
in NAFTA ChaprerEleven, theAward decision,ro the extenrthat ir relieson analleged
“transparency”duty, shouldbesetasidefor excessofjurisdiction.12

TheforegoingnorwithstandingMetalclad’sclaimthatit investedapproximately USS20.5million, exclusive
ofinterest.TheArbitration Tribunal rejectedthreeaspectsof the clairnedexpenses:(1) the costsincurredprior tu
the acquisitionof Coterin;(2) costarelatedu the developmentofotherMetalciadprojectsin Mexico which had
been“bundled” into the project, and(3) certaincostarelated to remediation of thesite.

9 Since theplaceofarbitrationsvasVancouver,B.C.
° Dic U,uted Mexicais States Metaiclad Corporation, 2001 B.C.S.C. 664 (hereinaftercited as B.C. Court

Decision),para. 66.
1 Ibid., para.134.
2 Under§34 of BeInternationalCommercialArbitration Act (R.S.B.C. 1996,c.233),which u the Canadian

versionofthe United NationsCommissionon InternationalTradeLaw’s (UNcITIS.AL) Model Law for international
Commercial Arbitration, andwhachprovides that “an arbitral award maybe setaside by the Suprenie Court only
if ... the party making She application fiirnishes proof that ... the arbitral award deais with a dispute not
contemplatedbv or not fallang within theternas ofthe submissionto arbitration, or it containsdecisionson mareen
beyondthe acopeofthe subnaissionto arbitration

The outcomeof testing the threemain legal findings in rhe Metalciad decision
againstsuchrationalewasas follows.13 The first, theArticle 1 105—fair andequitable
treatment—obligation,failed thetest to the exrentthatit relied on the “transparency”
obhigarion. The second (pre-Ecological Decree) finding that Mexico had taken
measurestantamounrto expropriationin violation ofNAir’rA Article 1110,alsofailedthe
test,sincetheTribunal partially relied on the conceptof transparencyto concludethat
therehadbeenataexpropriationwirhin themeaningofArricle 1110.Finaily, dic fsnding
rhar the EcologicalDecreeamountedto ata expropriationpassedmusterin so far as ir
sroodon its own andwas not infectedby the “transparencymalaise”nor waspremised
on thefinding ofbreachofArticle 1105.14

As a final note,on 26 October2001, a settlemenrwasreachedwherebyMexico
agreedto discontinuechallengingrhe Award ita Canada,

C. WasteManagement,Inc. y. United MexicanStates
15

1. T~FIRST CLAIM

This caseinvolved a disputebetweenWasteManagement,Inc., actingon its own

behalfand on behalfof Acaverde,S.A. de C.V., atad Mexico as a result of ata alleged
breachofArrides 1105and 1110of theNAFTA byBancoNacionaldeObrasy Servicios
Públicos,S.N.C. (Banobras),the Stateof Guerreroand theCity Council of Acapulco

deJuárez.

The facts of rhis casewill not be discussedhere since the Tribunal’s ruling
concernedonly ajurisdicrional decision.Therefore,thesubstanceof rhecaserhatgaye

risc ro this disputewasnot dealtwith ita theAward.

The Tribunal decidedthat, ro dic extent Claimants had nor withdrawn their
domesticallyinitiated claims, the requirementof a waiver of the right to initiate oc

3 Thefirsr finding wasehegovenaingfinding. However,to the extenethat the first had beensetaside,the
secondaryfindangsbecamethe governingfindings. Despite the factthat Mexico wassuccessdilin establishingthai
rwo ofthe findingsof the Tribunal involved decisionson mattersbeyondthe scopeof the submission,Metalciad
“carried Be day” in resiaringMexico’sapplicationto have rheawardsetasidein ita enrirety;setpara 137 ofthe
B.C. CourtDecision,supra,footnote10.

¡4 Ibid., paras.94 and 105. OtherargumentsPoeforward by Mexico regardedMetalclad’s improper acta
(which includeda corruptionclaimandan excessdamagedlaim) and ita failure asaddressah queirions.Thefirst
wasnot establishedbeforethe Courtand the secondwasfoundnot to meritan annulmentso the extentthat the
Tribunal adequatelydealtwith ah issuesbeforeit and the failure to deal with ah argumentsisnosa sufñciencly
good reason to meris annulmentsince the Tribunal is not requiredtas answerah but only the disposirive
argumentsmadein connectionwith the questionswhich the Tribunal mure decide.Setibid., paras.122, 130 asad
131.

IcsID CaseNo. AR5S(AF)/98/2,Award onjurisdiction,dared2June2000.



478 THE JOURNAL OF WORLD INVESTMENT
MEXICO ANO INVESTMENT ARBITRATION 479

continuedomesticremediesprovidedby Article 1121(2)(b)ofthe NAFTA hadnot been

compliedwith and, therefore,the Tribunallackedjurisdiction.
16

2. THE SECOND CLAIM

A subsequentclaimhas.beenbroughtbeforean IcslD Additional Facility Tribunal

andis currentlybeingheard.17No final awardhasbeenissued.

III. COMMENTARY

The Mexican experiencebeforethe Icsio is fertilesoil for comments.This article
concentrates00 the following issues:

— Mexico’s statusbefore theIcsio mechanisrn;

— the trail left by the casesresolvedthus far; and

— the growing body of law in this traditionally controversia
1
field.

A. Mexico3 Pailure to Adlsereto tlse Icsrn Convention

It is unfortunatethat Mexico hasfailedto becomea ContractingStateof thelCssD
Convention.As aresultof suchfailure,all theproceduresreferredto in this articlehave
been conductedunder the auspices of the Icsio Additional Facihty. The legal
consequenceof this situationis that theprocedurescarriedoutarenot isolatedfrom the
law of the place of arbitration. This result, although it hasthus far not createdany
problerns, is regrettable, since one of the virtues (and purposes)of these types of

proceduresis to preventtheuse(andabuse)of domesticremediesthatdelay orobstruct
thearbitrationprocedure.

When questioningauthorities as to the reasonsexplaining Mexico’s failure to
adbereto the ICSID Convention,oneis confrontedwith thefollowing abstractanswer:
that doingso is beingcarefuilyanalyzed.

As maybe inferred, the answerprovidedis rneaníngless,andthereforeone rnust

speculateabout the real reasonsthat have causedthe reluctanceto be part of suchan
internationalinstitution. Therearethree:

~ In dOs context, it is interesting tu deaw the reader’s atcenttontu the dissenttngopinion presentedby
Mr Keith Highet, whu, put simply, consideredthai domesncrenaedieswere mc incompatible wath the NAFTA
ChapterElevenprucedure,pruvided tbey did out cefee tu the same legal gcuonds!theury. This sommanzed
descriptiundoesoucdo josticeto Mc Highet’ssuplaisticatedandincecestlnglegal argumentaod,whether nr out une
sharesbis view, che factcensainsthat, insofar asit is congruentsvichthe legaltheunesput forth co the Aztnian case
and Etlcyl Corporation e. Tite Gtn’ernntent of Canada (Aniacd vnJnrisdirtcon) (24 June 1 998)—alsu a caseiuvolving
NAFTA ChapterEleven—it assisesin che cunstrucciunofatheueetccalaudpncnealbastsfuethe casesthai naoscbe
understuodascomprisedondeeche investmentpeotectionprovisionsof tbe Teeaty.This cupicts che ubjeccof the
curnmentin Sectionia.c ufthis antele.

‘7 Icatu CaseNo. Acs.a(AF)/00/3,registereduit 27 Septenaber2000.

1. Mexico’s experiencein internationalarbitration;

2. The desireto not pursuecasesthat involve Mexico’s interestsin international
fora; and

3. Article 42 of the ICslo Convention.

The aboyereasonsshalJ now be discussed.

1. MEXICO’s EXPERIENCE IN INTERNATIONAL ARBITRATION

SornearguethatMexico’s not-too-positiveexperiencewith arbitrationasa dispute
resolution rnethod explainsthe reluctanceof relying on such method.

15
The past,

however,doesnot necessarilyequalthefrsture.As maybe obaervedfrorn certainrecent
cases,Mexico canprevail,but for suchpurposeit is irnperativethat Mexicanauthorities
act impeccably.Moreover, it is contradictoryto think that, in a globalizedworldwide
societywhere international investmentshave exponentialiyincreasedand countries
(especiallydevelopingcountries)competeto attractsuchinternationalfiows, a country

with Mexico’s status and importancecan ignore or fear the world’s most important

disputesettlementmechanisrn.
19

2. THE OESIRE TO NOT PURSUE CASES THAT INVOLVE MEXICO’S INTERESTS IN

INTERNATIONAL FORA

This is not a sufficiently good motive for not accedingto the ICSID Convention.
Rather, it seemsmore like the resultof insufficient thought. By including the useof

ICSIO’s Additional Facility in all of the investmenttreatiesMexico hasthusfar entered
into

20
and then failing to formally adhere to the IC5ID Convention, the foliowing

contradictorysituationis provoked.Qn the one hand,there is arbitrationfor foreign
investorsbut, on theother, it is arbitrationwhosepotentialhasbeendiminishedthrough
the partial use(andwaste)of an instrumentthat presentsthebenefitsof ICSIO.

~ Such experiencecan be consolted un Luis G. Zurrilla, Los CasasdeMexko en el Arbitraje Internacional, 2nd
edittun, Ed. Purrúa, S.A., Mexieu, 1981.

° By July 2001, 133 cuunccieshad becumeparties to the Icscn Cunventiun. SeeInstitute for Transnaciunal
Acbccratiun,,ScoreboardofAdlteretteelo TiottsnocionalArbitration Treoties,published quarterly in che ITA taewsletter.
NewsandNotes.

Tlaeinvestnaentpruvisiuns havebecoincludedby way ufsuchfreecradeagreementsatadbilacenlinvestment
creanesas,fue inscance,NAFTA ChapterEleven, che Agreementfuethe ReciprocalPrumutiun andPrucecciunuf
Invescmentsbecweenthe United Mexican Statesand Be Kingduna ofSpain(published in the Oaily Official Gazetce
un 19 March 1997);che Agretmentbecsveenthe UnicedMexicanStatesandtIar CunfederatiunufSwitzerlandfue
che ReciprucalPrunauciunand Prutecciunuf Invesnoents(published in thc Daily Official Gazetteun 20 Augusc
1998); the Agreemencbecweenche Cuvemntent uf che United Mexican Statesand che Cuvemmencuf the
RepublicufArgentinafueche ReciprucalPrunauciunandPrutecciunufInvestments(publishcdin theOaily Offccial
Gaaecceun 28 August 1998);and che Agreencentfue che ReciprucalPrumuciunand Prucecnuuuf Investmencs
becweenthe United MexacanScacesaud cheKingdum ofche Nethedanda(execucedcnMesuro Ctty un 13 May
1998 aud publishedin thr Daily Oficial Gaaetceun 10July 2000). Tu dace,che free cradeagreenaentstu which
Mexicu hasbecumeaparty total ten andcheinvescmenctreatiescucal ftfteen.Fuearevirw uf chesame,seeJuséLuis
Siqueirus,Att OeereieteofArbitrotiottMerhaniancsbettoeenStatesattd Inveators—TlteMexiconExperience,2J.W.I. 2,June
2001, pp. 249—257.
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Ifthe reasonexplainingnon-adherenceto the ICSIO Conventionis thedesire to not
pursuedisputes that are sensitiveto Mexico’s interestsin an internationalforum, then
why accept arbitration in other international investment instruments?Indeed, if
arbitrationis acceptedin nther investmentinstruments,then why not alsoacceptthe

ICSIO Convention,sincethe nuteomeis legaily identical.

As a result of the aboVe,thestatusquo is that foreign invcistors do have accessto

arbitration to settle any problems arising from their investment, but the chosen
arbitrationprocedurehasless than ah theresourees/pntentialit cnuld otherwisehave
and which are offered by ICSIO. This situation is inexphicablycontradictory.What is
saucefor thegooseis alsosaucefor thegander.The differentiatinn is unwarrantedand
rnnstprobablythe resultof either incompleteconsiderationor leavingbehindunsolved

boseends.

It couldbe arguedthat a little arbitration is betterthan no arbitration. However,

either you do, or you don’t. Either you chnosea method with aU its envisaged
weaponry,or you stick with whatyou alreadyhave. Anything less is mediocre.Why

take an arroWawayfromthe ehosenquiver?Why beatabout thebush?

Moreover,theinternationalfinancialandlegal community is sophisticatedenough

to realizethat thecurrentsituationis not asattractiveasit could ntherwisepossiblybe
and that which other jurisdietions/marketsdo offer. Faced with such a scenario,
potential snvestorswili factor this situation into thefinaneialanalysiscartiedout when
assessingthe convenienceof investingin Mexico vis-ti-vis the opportunity cost or the
tateof return offeredby otherinvestmentopportunities.

3. ARTICLE 42 OF THE ICSIO CONVENTION

Another reasonthatmayexplainthereluctanceto adhereto the ICSID Convention
is its Artiele 42.21 This provision establishesan irnpressivedevice:it makesinternational
law correctiveof domesticlaw in mattersof foreign investment.Onedoesnot have to go

ton far to imaginethekind ofargumentsthat canbemadeto defendthenon-adherence
to a convention grounded on such a prnvisn (consider the obvious and abused
sovereigntyargument).

Shnuldthisbe thecase,it wouldneglectthefollowing: internationallawgoverning
foreign investmenthasalreadyfiltered into Mexicanlaw andin a way that hasthesame
effect asArticle 42 of the ICSIO Convention. Article 1105 of theNAFTA providesthat
the hostState(in this caseMeten, Canadaor theUnitedStatesofAmerica) mustgrant

investrnentsof investnrsof anotherparty “treatment in accordancewith international

21
Arcicle42(1) pruvides:“The Tribunalshall decidea disputein accurdancewich suchrulesufIawasmaybr

agreedby thr parties.lo che absrnceufsuehagreement,the Tribunal shallapply che Iawuf che CuncractingSncr
parcyco the dispute(including iu mIesun thr cunfiicc uflaws) ottd sttchoiles ofittternationalloca os ntaybeoppEeoble.”
(emphasisadded).

law, includingfair andequitabletreatmentand1h11protectionandseeurity.”This is also
known as “minimum standardof treatment”.

Theresultof suehapreeeptis that a party in anarbitrationprneedureunderNAFTA

ChapterElevenmaylegally andpersuasivelyquoteinternationalpreeedentsandrnlesas
binding (nr at leastauthoritative)in a casefiled againstnne of the NAFTA Cnntraeting

States. Shnuld the same establish a higher proteetion threshnld than the treatment
affordedby theStatein questionto therespectiveinvestornr investment,international
law shall prevail.

22

B. Tlae Trail Lefi by tite CasesResolvedthusPar

Amongthnse ICSID casesin whiehMexico hasbeen,it is theMetalcladsagawhieh
merits enmmenting upon sinee it is the only nne whieh up until now has been
ehallengedandsubjeettn judicial serntinyas to its merits.

As a whole, eventhoughthe challengebefnrethe B.C. Cnurt canbe deseribedas

a pyrrhie vietnry for Meten,
23

it is understandable,albeit not plausible,that a losing
party chaliengeanAward. It is understandablebeeauseabnsingStatemight needto show

its eonstituentsthat it is takingall rneansavailableto prntect its interests,but implausible
sinee,by dning so, a State whieh seekstn prnmnte investmentfiows eould send a
negativernessageto the internationalinvestmentenmmunity.

The mnstthnught-provnkingmatterwastheB.C. Court’sopinion in regardto the
transpareneyissue.As summarizedaboye,JustieeTysoebelievedthat thefact thatsome

nf thefindings werepremisednn theduty nf transpareneymeritedthe settingasidenf
the respectiveholding to the extent that no transpareneyobhigation etstedunder

NAFTA Chapter Eleven. However, the Metalclad deeisinn did nnt hnld that Meten
breaehedthe transpareneyobligatinn found in NAFTA Artiele 102 but rather that
Meten breached,mier alma, the Artiele 1105 duty nf granting fair and equitable
treatmenttn investnrsandtheir investment.The transpareneyeoneeptonly comesinto
phaywhentheTribunal intendedto givemeaningto theambigunuseoneeptnf “fair and

equitable”,to whieh endit eonstruedthe sameby relying on the nbjeetives,rules and
prineiplesnf theNAFTA asfound in its ChapterOne.

Statedntherwise, “transpareney”,asa goal nf theNAFTA, was nnly usedto give
meaning tn an amnrphnusenneept—”fairand equitable treatment”. It was not by
itself uaed to estabhishan nbhigatinn nr an independentbasis of liability under the
NAFTA.

55 Theescapevalvr tu chis uvemrchcngcummencu chacincernaciunallaw in macceesuf fureign invescmencu
dilfuse, ambiguuusandcuncruversial.

~ The praccicaluuccumeuf che parcial secriugaside uf che Award was aluis uf incerescfuea shurcperiud uf
time (frum 5 Oecember1995tu 20 Sepcember1997).On che ucherhand,Mecalcladwasgranced75 percencuf ics
cuscstn che secciug—asidrprucerdings.
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The B.C. Court’s decision seemsro confusea “legal argument”with a “legal
issue”.Arbitration doctrine hasdistinguishedberweenlegal issuesandargumenrs.If an
awarddealswith an issueoutside the submissionro arbitration,it will clearly run afoul

of theultra petita limitation. However,where legal arguments—wherherincludedor not
ita a submissionro arbitration—areusedto challenge,supporror otherwiseaddressan
issue within the arbitration:submission,no suchsiruationis present.They will simply
constiruteadditionalammunition rargeredar the samebull’s—eye——rheissuesobjecrof

the dispute.

Statedotherwise,hadtheMetaicladAward heldthat Mexico failed ro complywirh
the duty of transparencyunder Arride 102(1), ir would clearly be out of bounds.
However, paragraph101 of rhe Award is clear when ir statesthat “[t]he Tribunal

rhereforeholdsthat Metaicladwas not treatedfairly or equitablyunderthe NAFTA atad
succeedson da claim under Article 1105.” The holding couldnot be clearer,atadit is

not groundedon rransparency.

Furthermore, norwithstanding the B.C. Court’s opinion, the Arbitration
Tribunal’s useof the notion of transparencyseems dongruentwith applicableNAFTA

provisions,applicableinternationallaw, andinternationaljurisprudence.

The NAFTA requiresrhar the objecrivesof rhe Agreementbe usedto snterprerIta
orher provisions.Article 102 of dic NAFTA, when setting forrh the objecrivesof the
Agreement,atares:

“1. The objectivesof this Agreemenr,as elaboratedmorespecificallythroughirs principies
andrules,including natsonaltreatrnenr,most—favored—nariontreatmenrand trastslsarency,are
thefollowing (emphasisadded)

The Arride continuesby staringthar:

“2. ThePartiesshall interpretandapplytheprovisionsof this Agreementita risc light of its
objecrivesser our in paragraph1 atad in accordancewith applicablerules of international
law.”

Moreover, Arride 1131, ita providing for rhe governing law of the arbitration
proceedings,stares:

“1. A Tribunal establishedunderthis Sectionshall deciderhe issuesin disputein accordance
with thisAgreementandapplicablerules of snternationahlaw.”

International law also supportsthe interpretationmethodsusedby rhe Metolclad
Tribunal. Arride 31(1) of theVienna Convenrionon theLaw ofTreaties

24
srares:

“A treatysisal! beinterpretedin good fairh ita accordancewith theordinarymeaningto begaveta
ro rhe teniasofshetreatv ita their contexrand iii tite Iight ofifs ahíectatadputposc.” (emphasis
added)

24 Adoptedo~22 Ma
3

’ 1969:enteredinto force on 27january1980; andso which bothMexico andCanada
have adhered.

Also,Article 31(2) ataresthat“[r]he contexrfor thepurposeof theinterprerationof
a rrearyshall comprise ... thetext, including its preambleatad annexes

There are many examples in international jurisprudenceof referencero the
preambleofa rreatyin orderroelucidatethemeaningof aparticularprovision.To name

a few, the foliowing should suffice. In the United StatesNationals iii Morocco case,the

InternationalCourt ofJustice referredto the Preambleof the Madrid Convenrion of
1880 ro ascertainits object atad purpose;

25
ita the Golder case,the EuropeanCourt of

HumanRightsmadereferenceto thePreambleof theEuropeanConvenrionofHuman
Righrs to resolvewhetherright ofaccessto thecourtswaspermirred;

26
atadita theBeagle

ChantadAward, referencewas madeto thePreambleof theChile/ArgentinaBoundary

Treatyof 23July 1881,27

As may be observed,international law (rhroughthe Vienna Convenrion on rhe
l.,aw of Trearies and international jurisprudence) rakes the posirion rhar piecemeal

interprerationofan internationalinsrrumentis nor thebestmerhodof interpretatiota.
Arriving ar the correct legal interprerarionis morelikely if the rexrof a treary is read
as a whole. One dannot simply doncenrrate~on a single objecrive, purpose,rule,

principie, paragraph, section, arride or chapter when construing international
instruments.

28

The B.C. Court attached pavotal imporrandero rhe disrincriota betweetathe
objectivesof rhe NAFTA atad the rules atad principies of theNAFTA. Ir staredthar “rhe

1 Metalclad] Tribunal incorrectly stared that transparencywas one of the objectives of
NAFTA”. (emphasisadded)

29
True, whenArride 102(1) speaksof”transparency”,it does

so, rechnically,nor asan “objecrive” but asa “rule andprincipie”. However, thepoint

risc B.C. Court rnissesis thar rhe referredArride doesflor nakedlyrefer ro such“rules
asidprincipies”, bur it refersto them as rulesatadprincipiesby which NAFTA objectives
arespelledout atad elaborared.Ita orherwords, the NAFTA objecrivesare embodiedita

the rulesatadprincipiestherein contemplated.

Furthermore,atadasidefrom theforegoingdiscussion,thequestionwherherornot

dic “NAFTA rulesatadprincipies” aredifferentfrom the “NAFTA objectives”is irrelevant,
The fact remainsrhar botha maybe usedro inrerprerNAFTA provisionsand, hence,the
Tributaal’s doing so cantaorbe dismissedasimproper.

To sunimarize,ifone considersthe foliowing:

— thar rhe conceptoffair atad equirabletreatmenris ambiguous:

25 I.C.J. Rep. (1952),at 196.
26 57 I.L.R., as217.
27 Seepara. 19 ofsheAward, reprinted iii 52 I.L.R. 93 asad17 J,L.M., 1978, 634.
26 In thais regard.serSir lan Sinclair, Tic Vse,isia Coswe,itjoaos tic Law of Treaties, 2nd edition, Manchester

UniversicyPress,Manchester.U.K., 1984,as127.
29 Para.71, B.C. Court Decision,555pm,footnose10.
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— that ambigunustermsmustbe interpretedso asto arrive attheir aeeuratelegal

definition;

— that tbe NAFTA requites its prnvisinnsbe interpretedfrirther to its nbjeetives
(which are elaboratedthrnugli ita rnles andprincipies);

30

— that nne of therules and principiesnf theNAFTA is transpareney;
31

— that arbitrarontribunalsunderChapterEleven arerequiredto decidetheissues

in aeenrdaneewith NAFTA prnvisinnsand internationallaw;aaand

— that international law and jurisprudenee aeeept as a vahid rnethnd of
interpretatinnthattreatiesbereadasawhnle, eomprisingto suehendthetext,
preambieandevenannexesin hight nf their objeetandpurpose;

nne is fnreed to ennehudethat theB.C. Cnurt’s pnsitinn in regardsto transpareneyis

questinnable,to saytheleast.Tn the extentthat it is questinnable,tbeprn—enforeement
biaswith whieh internationalawardsare equipped(see NAFTA Artiele 1136.2)should
have nutweighedthe B.C. Cnurt’s enneernsandarguedagainstthe settingasidenf the

Award.

Certainly, arbitral awardsaresensitiveinstrnmentsand,tn the extentthat nrdinary
meansnfehallengingthesamewiil nnt beavaihableto thepartiesto thearbitration,extra
earemustbe displayedby the arbitration tribunal tn ensurethat their deeisionshave

beenarrivedatby adequatemethods.Hnweyer,it is alsotrne thattheparty ehallenging
an awardhasa high burden of prnnf for ehaliengingthesameandprnving that nne nf

the “cardinalsins” hasbeeneomnutted.‘fo theextentthat it waslessthanehearthatthe
ultra petita sin was present, “finahity shnuld have prevailed over enrreetness”in that

pnrtinn nf theMetalcladAward.
33

C. A Crowing LegeFerenda

A briefenmmentregardingthe significaneenf inyestmenttreatiesand the impaet
that ICSID casesand ntherdeeisinnshave liad nn thelegal andpnhitieal debatethat has
histnrieahlysurrnundedthesubjeetnf internationalfnreign investmentslaw (now at its
eimax) and thegrowing body nflaw in this fieid is warranted.

Within thecornucopianf subjeetsnf internationalregulatinnit is hard tn find any
subjeetwhere thelaek nfconsensusabnutwhat internationallaw is andslaould be is sn

~‘ NAFTA Aecicle 102(2).
~‘ NAFTA Arciele 102(1).
~-‘ NAnA Arcicle 1131.
~ BurruwingSchreuer’sdescripuuuufche cunlliccingprincipiesacwurk in cherevjew prucess.SerChruscuphH.

Schrruer,Tite lcsiu Cont’entiost:A Contntentory,CambridgeUmvenicyPress,2001,at893; audChciscuphH. Sclaceuer,
Concnteoloryoit tite IcssnCo,cc’eitliost:Anide52, 13 IcacoRrv.—FtLJ2, Fail 1998, oc520.
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aeute.
34

An ideningiealandpnlirieal eonfrnntatinnhastraditionahlyetstedbetween,nn
dcc nne hand,rieh, eapital-exportingenuntriesand,on the nther, developing,capital-
impnrting enuntries.aSBriefly stated,weaithy enuntriestend to suppnrt transnatinnaP

6

enmpaniesin theirsearehfnr businessin anypannf theworld, urgingthat theprnperty
and enntraetrights they aequireasa result nf suehaetivity be prnteeted.On the other
hand,develnpingenuntries, to a eertainextentin respnnseto thelegaeynf economie

dnminatinn whieh prevailed during the colonial era, pereeive the expansion nf
trananatinnaleompaniesas a neo—colonial ineursionthat risks their snvereigntyand

welfare in the long rnn.
57

The division andlaek nf understandingbetweenthesetwn
trends has been so intense that tn date no multilateral treaty regulating fnreign
snvestmenthasbeenaehieved

3t
andtheereationnf nnehasbeenqualified as a politieal

smpnssibility.
39

Suffiee it in this regardtn recail the experieneewith theMultilateral

~‘ Thaicuuameucruiucideswcch che newrxpressedhy cheU.S.SupremrCuurcin che caseufU.S.a.Sobitatino
(1964),whrrrJusnccHadanuuced,“Therearefewuf anyissursiu iucemaciuualIawcudayun whirh upmaunseems
tu hesu dtvidedasche buaiuccunsun che Scscr’spuwertu exprupriacrche aben’sprupercy.” Fuea duscusstuuufchis
snbiecc,seoM. Somarajah,Tice InleescolcooaiLos’ osForecgcclscl’colccceicl, GnotiusPublications.CombrldgeUuuvrnity
Presa,Cambridge,U.K., 1994. Whenscudycugchis auchurauduchera, it it advusablenuc co luir sighcuf che fact
clase.berauseufche nuredlsckuf cuuseususin chisfirld, che hceracurrun chissubjeccmayfrequrnciy display une
reuuwnedauchursayingexarelyche uppusicetu auucher.Furiusuuce,rumpareRubrrtJeuniugsaudArthur Wans
(rda.), Oppenitetnt’sAttentcotiostolLoo’, 9ch ediciun, Vul. 1, Luugmau,Lundun, 1992, pp. 911—927; lan Bruwulie.
Pesstuplesof PubisIstterstotioitolLan. Sch ediciun. OsdbrdUuiversicv Peris,Oxford, U.K.. 1998, pp. 460—510;sud
PecerMalauczuk,Akelicnst’sModern Intnodtuciiosi lo InceenationolLote. 7ch rdieiuu. Ruucledgr, Lunduu audNew
~curk, 1997,pp. 435—439.Hsvtugsaidche fuceguing,ir musebrmeuciunedchacche ruueeneufiucemaciunallaw in
naaecrrsuffureigu invesmeuclisa bern claufied up co acereaiu puiue by che Irau—UuicedSntesClaims Tribunal:
liar a churuugh analysis,compareCharlesN. Bruwer andJasunO. Bmeschke, Tite Iron—U.S. Globos Teibtsnoi.
Cisrrnduu Press,Oxfurd, U.K., 1996;audAllalayar Muuri, Titelncertiotionol LoteofExpnopniotiostos Refleuedin tice
I’I’onit oftite Iran—VS.ClaissusTribonal, MareinusNijhuff, Durdreche,1994.

° The expresseddivisiun ji frrqueucly uuc ubviuus.A capicsl-rxpureiugcuuncrymayseche cametime be a
csptesi—impureer.A cinc exampleci che Uniced SeseesufAmrnira, whjch is uneuf che biggescprivare—capital—
rxpurctug ecunumaessud se che came rime uneuf che muse impurrauc receivrrsuf iuermacjuual fluws. Ser
EdwsrdM. GrshamsudPaulR. Krugntsu.FonetgnDuren Itmt;esltnesttjo lite UstucedSIales, luaricuer fueiutrmstiuusl
Lcuuuuaies,Wsshiugeuu,D.C., 1989.Hsvtug sud che fureguiug, it u usrful tu mrueiuuchic che UuieedSrseea
uf Auaerirs, asuf 1989, becamea uee/sggregaeedebeurwich rrgard co che balanceberweru ies asteessud ita
lcabilicinsiu iueeruseiuualcapitalfluws sudhasremainedsu uncechru. lu 1999 it bid auegstivrbalancehighrr
abonUS$ 1.9 eniltun, mure chan 20 perceneofita groasnacional produce;The Ecuuumisc, 18 Nuvember2000,
si 123. Cumpsre ehjs wjch che cocol smuuuc uf glubal fureigu capital iluwi chic jn 1999 ascendedtu
USS 865 bilhiuu, which mesuea 27 perrruc torreaseuver 1998;The Eruuuusise,11 Nuvembre 2000, se 131.

Or “muietuaciunal”,drpeudcugun che definieiuu preferred.
~ Ser,fur example,ScepheuZamora,EconotsujcRelotionaostd Dea’elopntestt,iu OscarSchsccersudChriscupherC.

usure(rda.), UssstedNottotts Legal Orden, Vol. 1, Amrrirau Suciecyuf IueemaeiuuslLaw. Grucius Publiracium.
CssubudgeUuivenieyPrnss.Combridge,U.K. 1995,se 431.

~ Thasscaeemeuemenes a cjualifirociuu. Even cbuughno multilateral uudeneaudiugun chas subiere exista.
elauussudsuf bilateralcnvrsmeuecreacies(BiTs) exise which reeuistefureigu iuvesmeues.AlehuughBiTs du noÉ
encumpsssa cumpircefrsmrwurk cuucerningiuveseur-huscSeseerelaciuus,ehey du iucludeubligaeiuusupuu che
Seseeets-ti-i’is che iuvescurwieh regsrdstu iuvrsmeue,surh asche ducy uue tu exprupriacebue fur pubbrpurpusr
rrssuussudupuu paymnueufrumpeusseiuu,errsrmeueoesudards(uainimum,nacionalsudmusc-favuured-uoeiuu),
etc.; ser, iu geunral,Ruduif Duiser sud MargenenServeus, Bilateral lsseesttttemttTreotiea, IuenmsciuualCentre fur
Srcelrmrucuf luvesmarueDisputes, MsretuusNsjhuff Publishnn,The Hague, 199S. Liknwise, snverslrudesuf
conducehavebeeuelaburacedwhichhavernresiulegalefferea;ser,fueexample,Ctndelinesoms lite TreotntesstofFonegin
DtneclInt;estsnent,prnpsrndby che WuddBanlr; 7 IcacoRey—FuL 2, 1992,se295.

~ “La ruuciusjuu descuuvnuciuusmulnlstérslns 5 vurseiuu univenelle sysnepuur ubjne la prueerciundes
tnveacissemnucstucrmaeiuusuxrseune tmpussibthtépolieiqtie ...“ (nmpbasisurigiual); O. Carresu,P.Juillsrd, sud
T. Flury. Dnoit lsttenssoltosioiEconosníqute,1978, pp. 78—79,cicedby Zamora,siena,fuucuuen37, st 431.
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Agreemenr on lnvesrmenr promored in risc late 1990s by the- Organisation for

EconomicCo-operationandDevelopment.
4

°

It is againstthis backgroundthat the importandeand impact of rhe ICSID cases
discussedaboye musr be assessed.Against this backdrop, these casesgive concrete
conrent to the (abstract)general rules of international foreign invesrment Iaw and,
rherefore,are a highly sigrificant stepita rhe developmentandprogressof this (prickly)

subject.

In orher words, the resuir of these cases is the—slow but progressive—
crystallazarionand ripeningof internationallaw in marrersof foreign investmenrthar

beginsro “bind”
41

itavestorsatadrecipientSrates,the conrenrof which has,from the
inception of the phenomenon of international invesrment,42 been aggressively
dispured.

43

~° For an interestingdiscussion of tisis subject,-seePeserT. Muchlinski, Tic frise and FaIl oftic Ivlsiltilateral
Agreesnentos Investnie,tt:¡‘Viere Nos’? Themt’

1
Lawver,Vol. 34, No. 3,Fil 2000, at 1033.

~“ This observationmussbeunderssoodwithin shepremisethas, even thoughsuchdccisionshack legalforce
for Sature cases(NAFTA Arride 1136(i)), thev are useful asan authoritative/persuasivesourceshat assistsisa tiar
developingof an underssandingofwhasthe hawshouhdbe; thasis, asopinio inris ronnnslnis.

42 The foreign investmentsphenomenondates from more than 400 years. During the Europeancohoniah
expanssonin America and thetaAfrica and Asia, shere-was ata expansionof foreign investmentsby groups-om
entcrprisesdirected so develop economic activities outsidetheir country of origin. SerJamesOtis Rodner 5.,
La hss’ersianInternationalen Paisesen Desarrollo,Ed. Arte. Caracas,-Venezuela,1993, at 56.

~ The ‘precedentvalue” of these casesmay be observedin. for instance, the Opinion preparedhay she
dissentingarbitrator in TiZaste Management.wherein the EtItyl and Ansían caseswere analyzed.Likewise. she
MetabcladAward analyzedanotherinternationalcasewhosefacssweresimilarso tiar uneatbar:Bilauneesai. t’. Ghana
Investmentcentreesal., 95 I.L.R. 183,207—210,1993.Finaily, asadsigniflcanthy to the extent that it wasacourtand
notonlv an arbitrasionmbunah,theB.C. Court’s setsing-asidedecisionmadereferenceto shefollowing lcsiu cases:
S.D. Myers, Inc. o GaverninensofGanada; Pope & Talbot, I,sc. Canada;Klbckneru. ~arneroon-(2 icsiD Reports95.
3 Ma)’ 1985); Asico u. Indonesia(1 hcsioReporss508, 16 Ma)’ 1986); and Ms.’.,’E y. Guinea (4 Icstn Reporss79.
22 December1989).


